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Federal regulations have no less preemptive effect than federal statutes. The question is whether state law is preempted by 


federal agency action.” In case of a conflict between the regulations and orders of a state commission on a subject properly within 
the jurisdiction of a federal agency or commission which has acted on the subject by issuing its own regulations or orders, the 


former must yield to the latter? since the term "laws of the United States" as used in the Supremacy Clause* encompasses both 
federal statutes and statutorily authorized federal agency regulations.” A ruling of a federal agency that it has jurisdiction in a 
particular matter may thus preclude a state agency from taking jurisdiction,° and state courts are bound by the lawfully authorized 
acts of the federal agency.’ Furthermore, federal regulations may preempt established policies concerning the application of 


state statutes that conflict with federal mandates.® 


Where state and federal authorities have concurrent powers, orders, and regulations of state, administrative agencies may operate 
so long as Congress has not preempted the field by its own enactments’ and where the state re gulations are not at variance with 


the federal regulations. 10 However, where the United States exercises its power of legislation so as to conflict with a regulation 
of the state, either specifically or by implication, the state legislation becomes inoperative and the federal legislation exclusive in 


its application. 1 Express preemption exists where a federal regulation contains explicit language indicating that a specific type 
of state law is preempted. 12 Field preemption exists where a scheme of federal regulation is so pervasive as to make a reasonable 


inference that Congress left no room for the states to supplement i Accordingly, under the Supremacy Clause, even in the 
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absence of express preemptive language, 1a Congress's intent to preempt all state laws in a particular area may be inferred where 
there is a need for uniformity!» or where the scheme of federal regulation is sufficiently comprehensive as to make a reasonable 
inference that Congress left no room for supplemental state regulation. 16 Conflict preemption occurs where compliance with 
both federal and state regulations is a physical impossibility,!’ or where state law stands as an obstacle to the accomplishment 


and execution of the full purposes and objectives of Congress. '8 While federal agencies have no special authority to pronounce 
on preemption issues absent delegation by Congress, they do have a unique understanding of the statutes that they administer and 


an attendant ability to make informed determinations about how state requirements may pose an obstacle to the accomplishment 


and execution of the full purposes and objectives of Congress. 3 


State statutes, as well as municipal ordinances,” may be rendered inoperable and unenforceable,” ! suspended, or preempted 
to the extent to which they conflict with valid regulations or orders of federal administrative agencies.” However, it should 


never be presumed that Congress intends to supersede or suspend the exercise of the reserved powers of the state,” even where 
that may be done, and except so far as its purpose to do so is clearly manifested in the statute under construction, an order of 
a subordinate agency should not be given precedence over a state statute otherwise valid unless it conforms to a high standard 


of certainty. 2A Furthermore, under the Supremacy Clause, a federal agency may preempt state law only when and if it is acting 
within the scope of its congressionally delegated authority,” for an agency literally has no power to act, let alone preempt 


the validly enacted legislation of a sovereign state, unless and until Congress confers power upon it.?° Under the Supremacy 
Clause, a federal agency acting within the scope of its congressionally delegated authority may render unenforceable state or 


local laws that are otherwise not inconsistent with federal law.” 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 D & S Remodelers, Inc. v. Wright National Flood Insurance Services, LLC, 725 Fed. Appx. 350 (6th Cir. 
2018); Sheffield v. City of Fort Thomas, Ky., 620 F.3d 596 (6th Cir. 2010); In re Biozoom, Inc. Securities 
Litigation, 93 F. Supp. 3d 801 (N.D. Ohio 2015). 
As to preemptive effect of federal laws, see § 57. 
POM Wonderful LLC v. Coca-Cola Co., 573 U.S. 102, 134 S. Ct. 2228, 189 L. Ed. 2d 141 (2014). 
CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 113 S. Ct. 1732, 123 L. Ed. 2d 387 (1993); Nantahala Power 
and Light Co. v. Thornburg, 476 U.S. 953, 106 S. Ct. 2349, 90 L. Ed. 2d 943 (1986). 

4 § 57. 
Lynnbrook Farms v. Smithkline Beecham Corp., 79 F.3d 620 (7th Cir. 1996). 


6 Illinois Natural Gas Co. v. Central Illinois Public Service Co., 314 U.S. 498, 62 S. Ct. 384, 86 L. Ed. 371 
(1942). 

7 Marine Engineers Beneficial Ass'n v. Interlake S. S. Co., 370 U.S. 173, 82 S. Ct. 1237, 8 L. Ed. 2d 418 
(1962); City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 78 S. Ct. 1209, 2 L. Ed. 2d 1345 (1958). 

8 Ability Center of Greater Toledo v. Lumpkin, 808 F. Supp. 2d 1003 (N.D. Ohio 2011). 

9 Algoma Plywood & Veneer Co. v. Wisconsin Employment Relations Bd., 336 U.S. 301, 69 S. Ct. 584, 93 


L. Ed. 691 (1949); Cloverleaf Butter Co. v. Patterson, 315 U.S. 148, 315 U.S. 786, 62 S. Ct. 491, 86 L. Ed. 
754, 86 L. Ed. 1223 (1942). 


10 Rice v. Board of Trade of City of Chicago, 331 U.S. 247, 67 S. Ct. 1160, 91 L. Ed. 1468 (1947); State ex 
rel. State Bd. of Mediation v. Pigg, 362 Mo. 798, 244 S.W.2d 75 (1951). 
ti Nantahala Power and Light Co. v. Thornburg, 476 U.S. 953, 106 S. Ct. 2349, 90 L. Ed. 2d 943 (1986); Rice 


v. Santa Fe Elevator Corp., 331 U.S. 218, 67 S. Ct. 1146, 91 L. Ed. 1447 (1947); Case v. Bowles, 327 U.S. 
92, 66 S. Ct. 438, 90 L. Ed. 552 (1946). 

12 Wilhite v. Howmedica Osteonics Corp., 833 F. Supp. 2d 753 (N.D. Ohio 2011); Fulgenzi v. Wyeth, Inc., 
686 F. Supp. 2d 715 (N.D. Ohio 2010). 








WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 58. Supremacy of federal administrative rules,..., 16 Am. Jur. 2d... 


13 


14 


15 


16 


17 


18 


19 
20 


21 
22 


23 
24 


25 


26 
27 


Wilhite v. Howmedica Osteonics Corp., 833 F. Supp. 2d 753 (N.D. Ohio 2011), Fulgenzi v. Wyeth, Inc., 
686 F. Supp. 2d 715 (N.D. Ohio 2010). 

Lynnbrook Farms v. Smithkline Beecham Corp., 79 F.3d 620 (7th Cir. 1996). 

Boyle v. United Technologies Corp., 487 U.S. 500, 108 S. Ct. 2510, 101 L. Ed. 2d 442 (1988). 
Hillsborough County, Fla. v. Automated Medical Laboratories, Inc., 471 U.S. 707, 105 S. Ct. 2371, 85 L. 
Ed. 2d 714 (1985). 

Wilhite v. Howmedica Osteonics Corp., 833 F. Supp. 2d 753 (N.D. Ohio 2011); Fulgenzi v. Wyeth, Inc., 686 
F. Supp. 2d 715 (N.D. Ohio 2010); Giggers v. Memphis Housing Authority, 363 S.W.3d 500 (Tenn. 2012). 
Wilhite v. Howmedica Osteonics Corp., 833 F. Supp. 2d 753 (N.D. Ohio 2011), Fulgenzi v. Wyeth, Inc., 
686 F. Supp. 2d 715 (N.D. Ohio 2010). 

Wyeth v. Levine, 555 U.S. 555, 129 S. Ct. 1187, 173 L. Ed. 2d 51 (2009). 

Pirolo v. City of Clearwater, 711 F.2d 1006 (11th Cir. 1983). 

For purposes of the Supremacy Clause, the constitutionality of local ordinances is analyzed in the same way 
as that of statewide laws. Hillsborough County, Fla. v. Automated Medical Laboratories, Inc., 471 U.S. 707, 
105 S. Ct. 2371, 85 L. Ed. 2d 714 (1985). 

NCNB Texas Nat. Bank v. Cowden, 895 F.2d 1488 (5th Cir. 1990). 

Medtronic, Inc. v. Lohr, 518 U.S. 470, 116 S. Ct. 2240, 135 L. Ed. 2d 700, 29 U.C.C. Rep. Serv. 2d 1077 
(1996); Louisiana Public Service Com'n v. F.C.C., 476 U.S. 355, 106 S. Ct. 1890, 90 L. Ed. 2d 369 (1986). 
Robards v. Cotton Mill Associates, 677 A.2d 540, 22 A.D.D. 1202 (Me. 1996). 

Illinois Cent. R. Co. v. Public Utilities Commission of Illinois, 245 U.S. 493, 38 S. Ct. 170, 62 L. Ed. 425 
(1918). 

It is appropriate to expect a federal administrative regulation to declare any intention to preempt state law 
with some specificity because agencies normally address problems in a detailed manner and can speak 
through a variety of means; ifa federal agency does not speak to the question of preemption, the United States 
Supreme Court will pause before saying that the mere volume and complexity of the agency's regulations 
indicate that the agency did in fact intend to preempt state law. California Coastal Com'n v. Granite Rock 
Co., 480 U.S. 572, 107 S. Ct. 1419, 94 L. Ed. 2d 577 (1987). 

Merck Sharp & Dohme Corp. v. Albrecht, 139 S. Ct. 1668, 203 L. Ed. 2d 822 (2019); Louisiana Public 
Service Com'n v. F.C.C., 476 U.S. 355, 106 S. Ct. 1890, 90 L. Ed. 2d 369 (1986); Sheffield v. City of Fort 
Thomas, Ky., 620 F.3d 596 (6th Cir. 2010). 

Merck Sharp & Dohme Corp. v. Albrecht, 139 S. Ct. 1668, 203 L. Ed. 2d 822 (2019). 

Reid v. Johnson & Johnson, 780 F.3d 952 (9th Cir. 2015). 





End of Document 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3 


